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I wrote this article ten or more years ago to delve into
what I thought to be one of the more interesting and also more
important areas of legal ethics, how we deal with third parties.
The rules deal thoroughly and well, I think, in addressing our
relationships with clients, the court and one another. The rules
are less developed, and certainly less understood and
appreciated by lawyers in addressing how we deal with others.

In my view this is an unfortunate shortcoming in the rules as so
much of what we do engages the public generally and various
types of individuals particularly, as for example law witnesses
and bystanders of legal disputes.

Consideration of third parties necessarily raises issues
about respect for the interests of others, consideration of the
impact or consequences of our behavior and actions and civility
and professionalism in our communications. These are all
subjects that seem to be very much in issue when we talk about
matters involving diversity and inclusions and conflicts between
personal morality and ethical obligations as we will during my
presentation at this program.

It is in this context that I hope the following article
provides a vehicle for further consideration about these issues,
above and beyond what we address together at this conference.

Larry Cohen
April 3, 2024



When | awyers think about ethics their first thoughts are to
duties owed to clients, and then specifically to confidentiality,
fees, conflicts of interest and |ike |awer-client issues, and
not necessarily in any particular order. Lawers tend not to
t hi nk about duties owed to third parties. Historically, third
party interests were not sonething | awers thought nmuch about as
their sole concern was the lawer’s relationship wwth and duty to
the client. This central concern with the | awer-client
relationship is still reflected in the fact that the set of rules
dealing with lawer-client relationships is by far the |argest
section of the ethics rules. See Mdel Rules of Professional
Conduct (MRPC), including MRPC Rules 4.1 - 4.4.1

In nore recent years there has been an evolution in the
concerns of courts, bar associations and ethics rule witers
about the inpact of |awer conduct on third parties or “others.”
This reflects a sensitivity to the long appreciated reality that
what |awyers do in the course of representing their clients can
and does have a significant and even powerful inpact on third
parties. The question presented is how nuch protection do we
afford third parties who cone in contact with | awers as | awers

carry out the activities involved in representing their clients.

! | amreferencing the Model Rules because of the diverse
geographic | ocations represented by the attendees at this
conference. You should |look to your own jurisdiction for the
ethical rules and professionalismprinciples that apply.
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| nevitably, whatever protection that is afforded wll present at
| east sonme potential of conflicting with the |lawer’s actions in
furtherance of the client’s interests, and nmay even present a
conflict for the lawer in dealing wwth the interests of the
client and the interests of the third party.
Principles and Goal s: ProfessionalismAspirations
It is fair and accurate to say at this point that the answer

reached by courts, bar associations and rule witers, is to
afford consideration of and provide sone protection for the
interests of third parties. This state of resolution is
reflected, for exanple, in the Preanble to the MRPC

A | awer should use the | aw s procedures only

for legitinmate purposes and not to harass or

intimdate others.?
This specific reference to harassnment and intimdation in the
Preanble is certainly understandable in the |ight of the power
differential that exists between | awers and others, and
especi ally unrepresented persons. Lawers have know edge,
skills, and resources that such third parties do not have,
putting lawers in the position to take advantage of third
parties insufficiently informed and insufficiently equi pped with
resources to protect thensel ves fromthe consequences of
aggressive actions by the | awers.

Confronted with such expressed concern about third parties,

2 Preanbl e, MRPC at paragraph 5.
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| awyers typically respond that their first duty is and should be
to their client, and to the ends the client has retained the
| awer to acconplish. Mreover, the reality of the everyday
practice of lawis the pressure |awers receive fromtheir
clients to acconplish the client’s goals, at the inplicit and
sonetinmes explicit risk of receiving conpensation, getting
further work, being threatened wth a bar conplaint and being
sued for mal practice. It is a difficult challenge for |awer,
when confronted with the assunmed first priority of duty to the
client and these pressures of everyday |aw practice, to then
consider the interests of third parties and others with whomthe
| awyer has no direct relationship at all, nuch | ess an obvi ous
interest at law in protecting.
The Preanble to the MRPC anticipates this response and
addresses it directly:
Wthin the framework of these Rules, however, many
difficult issues of professional discretion can arise.
Such issues nust be resolved through the exercise of
sensitive professional and noral judgnent guided by the
basi c principles underlying these Rules. These
principles include the | awer’s obligation
conscientiously and ardently to protect and pursue a
client’s legitimate interests, within the bound of the
l aw, while maintaining a professional, courteous and
civil attitude toward all persons involved in the |egal
system 3

The resolution, in other words, is not to back away fromthe duty

to the client, but rather to proceed in ways that are sensitive

3 Preanbl e, MRPC at paragraph 9.
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to the third parties and others the | awer deals with in the
course of acting in furtherance of the duty to the client.
A lawer commtted to acting professionally, courteously and

civilly will have at |east three questions:

1. To whom do | owe these duties?
2. What exactly am | supposed to do?
3. How nuch do | trade off the interests of the client to

the interests of these third parties?

The MRPC s Preanble and to a | esser extent the MRPC s Scope state
appropriate goals, but |awers understandably want and reasonably
need further guidance. Accordingly, we |ook to specific rules in
the MRPC for the current answers to these questions.

MRPC Rul es

Unli ke the professionalismprinciples in the MRPC s Preanbl e
and Scope, that address with | awers the conduct to which they
shoul d aspire, the MRPC tell |awers how they are to behave in
various circunstances. Wrking through these rules one can find
many pl aces where the rules have inplications for how | awers
should interact with third persons. For exanple, in the Second
Section of the MRPC, dealing with the | awer as counselor, there
are concerns inplicit in Rule 2.3 about the potential adverse
consequences for a third party who does not know that an
eval uation the | awer has prepared for that third party’ s use may
be affected by the lawer’s representation of a client. Rule 2.4

addresses the risk of an unrepresented third party not
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understanding the role of the lawer as a neutral in trying to
hel p the parties resolve a dispute. Rule 7.1 directs |lawers not
to engage in false or msleading conmuni cations so third parties
will not be msguided or msdirected in their understandi ng of
the services a lawer is offering to provide potential clients.
Finally, Rule 8.4 prohibits awers fromcertain kinds of
actions, regardl ess of whether those actions are in furtherance
of the client and regardless of whether the lawer is acting in
the I awer’s personal or professional capacities. The various
actions prohibited can bear on the lives and interests of third
parties.

There are two sets of rules that have clear and i medi ate
consequences for the interests of third parties. The first are
the rules set forth in Section 3, dealing with the advocacy
process. Indeed, certain of these rules are in direct conflict
with the lawer’s duties to the client. For exanple, Rule 3.3,
dealing with candor to the tribunal, provides for the |lawer to
reveal confidential comunications under sonme circunstances if
doing so is necessary to correct a fal se statenent concerning
mat eri al evidence.* That sane Rule al so provides for the | awer
to report legal authority fromthe controlling jurisdiction that

is adverse to the client’s interests in the event that authority

4 This Rule sets forth a series of steps or actions for

the lawer to take to try to resolve this problem short of
reveal ing confidential information, but provides for revealing
confidential information when those other steps have fail ed.
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has not been reveal ed by the opposing party, and, presunably, is
beli eved not to be known by the Court.

Most | awers are already famliar with these rules and
under st and what they have to do to abide them Lawers may not
appreciate, and so it bears stating here, that the underlying
purpose of these rules is to ensure that cases are decided fairly
and on their nerits. Accordingly, such conflicts as exists, and
even tradeoffs between duties owed the client (like
confidentiality and loyalty) and duties owed the advocacy process
(I'i ke disclosure of facts and law) reflect a resolution in
context of the relative inportance of the client’s interests as
conpared with the interest in resolving cases fairly and on their
nerits.”®

Lawyers generally are much less famliar with the Section 4
rules dealing with Transactions with Persons O her Than the
Client. This group of 4 rules is noteworthy for their concern
wi th persons unrelated to the | awer and, at |east potentially,
outside of the adversary process. It would not be surprising,
and certainly it would be reasonable, for a |lawer to inquire why
they should act in a way dealing with these third parties that
may not further the interests of their clients and may even be

adverse to the interests of their clients. The obvious response

> The thorough discussion these conflicts and tradeoffs
deserve is beyond the scope of this discussion.
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is that in drafting the rules the rule nmakers believed that the
risk of harmto third parties fromlawers is sufficiently great
that some specific guidelines had to be put in place to protect
them The anount of protection afford by these rules, and the
extent to which the interests of clients are affected or
conprom sed, tells us how inportant the rule nakers believe these
third party interests are. The future evolution of these rules,
whet her in contracting or expanding the protection afforded third
party interests, wll tell us the extent of future regard for the
risks third parties confront fromlawers using their greater
know edge, skill and resources in dealing with third parties when
| awers are acting in furtherance of their clients’ interests.
Rule 4.1
This rule provides that a | awyer shall not in the course of
representing a client
1. Make a fal se statenment of material fact or lawto a
third person; or
2. Fail to disclose a material fact to a third party when
di sclosure is necessary to avoid assisting a crim nal
or fraudulent act by a client, unless that disclosure
is prohibited by Rule 1.6.
The reference in this Rule to Rule 1.6 is noteworthy. W saw
previously that disclosure to a tribunal to correct a fal se

statenent of material fact permtted, if necessary, a disclosure
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that woul d otherw se be prohibited by Rule 1.6. Here the
di scl osure cannot be made if the disclosure is otherw se
prohibited by Rule 1.6. This denonstrates the relative
i nportance for the rule nmakers of the interest in resolving
di sputes in the advocacy process fairly and on their nerits,
relative to the inportance of protecting the interests of third
parties. The rules provide protections of interests in both
i nstances, but the inportance of the goals of the advocacy
proceedi ngs are obviously greater than those of protecting third
parties because in the fornmer the rule nmakers are wlling to
conprom se one of the nost if not the nost inportant aspects of
the |l awer-client relationship, confidentiality, whereas in the
|atter the rule makers are not willing to conprom se it.
Rule 4.2 Conmunications with Persons Represented by Counsel
This rule prohibits a |awer representing a party to
communicate with a third person about that representation if that
third person is represented by counsel. There are exceptions to
this prohibition, where the | awyer seeking the comuni cation has
perm ssion of the third party’s |lawer to engage in the
communi cati on and where the comruni cation is authorized by |aw or
court order. This rule does not preclude the |awer from having
any communi cations with the third party, only comrunications
dealing with the |awer’s representation of the lawer’s client.

The cl ear purpose of the rule is to enforce the | awer’s
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respect for the fact that the third person has retained a | awyer
to protect the third person fromwhatever risk of harmthat my
conme fromthe | awyer conmmunicating with the third party about the
subj ect of the representation. In other words, the third party
has acted in an affirmative way, by retaining counsel, to protect
the third party’s interests. This Rule prohibits |awers from
underm ning that affirmative act to the detrinment of the third
party.

Rule 4.3 Dealing with an Unrepresented Person

This rul e inposes several restrictions on |lawers when in
the course of representing a client they deal with unrepresented
third parties:

1. The | awyer shall not state or inply that the |awer is

di si nt erest ed.

In other words, the | awer cannot through direct action or by
om ssion fromacting have the third party believe that the |awer
is neutral or even acting in furtherance of the third party’s
interests. The third party needs to know, for purposes of
protecting the third party’s own interests, that the | awer has
the interests of the lawer’s client in play, either directly or
indirectly, for purposes of the comrunication.

2. When the | awer knows or reasonably should know t hat

t he unrepresented person m sunderstands the | awer’s

role in the matter, the | awer shall nake reasonabl e
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efforts to correct the m sunderstandi ng.
This rul e recogni zes that regardl ess of anything the | awer
affirmatively or even inpliedly does the unrepresented person mat
m sunderstand the | awer’s reason for or purpose in the
communi cation. In that instance the |awer nust act
affirmatively to informthe third party of what the |lawer is
doing in this communication. |In this way, again, the third party
is put in a position to take action to protect the third party’s
own interest.

These prohibitions have the clear potential to conprom se or
underm ne the lawer’s effort on behalf of the client. In
providing the information required by this rule to the third
party the |lawer can expect that in at |east sone situations the
third party either will not conmunicate information the | awer
ot herwi se woul d have obtained or the | awer may not be able to
have the communication at all. In either event the | awer wll
not have information the | awer otherw se would have had to
advance the client’s interests. One can readily expect that a
client would prefer the | awer not provide the disclosures
required by this rule. However, the rule nmakers, recogni zing
again the power disparity between the |awer and the
unrepresented third party, inpose disclosure requirenents that
give the third party at |east the opportunity to protect the

third party’s own interests, to the detrinent, very likely, of
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the interests of the client.

3. The | awyer shall not |egal advice to an unrepresented
third person other than the advice to secure counsel,
if the | awyer knows or reasonably shoul d know that the
i nterests of such person are or have a reasonabl e
possibility of being in conflict with the interests of
the client.

Note that this restriction only applies when the | awer knows or
reasonably should know that there is a conflict in the interests
of the client and the unrepresented third party. Wien there is
such a conflict there is the risk that any substantive advice the
| awyer gives will be tainted, wttingly or unwittingly, by the

| awyer’s interest in advancing the goals of the client. One
woul d anticipate that nost |lawers would try very hard not to
allow the interests of the client affect the advice given. One
could further anticipate that unrepresented third parties would
readily wel cone any advice they could get, especially if they

| ack the resources to retain counsel or do not have the skills
and network to obtain counsel. Notw thstanding these
considerations, the risk is so great of even inadvertently given
advice in furtherance of the interests of the client and contrary
to the interests of the third party that the rule nakers
determined it is best to inpose the sinple and bright |ine

restriction that is inposed here.
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Rule 4.4 Respect of R ghts for Third Persons

(a) In representing a client, a lawer shall not use neans
t hat have no substantial purpose other than to
enbarrass, delay or burden a third party, or use
nmet hods of obtaining evidence that violate the |egal
rights of such person

This rule inplenents the professionalismprinciple noted
previously in the MRPC Preanble. It is at once a very broad
rule, covering a w de range of conduct, and a very sinple rule in
telling | awers what they nust do, or forebear fromdoing, to
respect the rights of third parties generally.

The comment to this Rule bears noting in that it expressly
recogni zes that this rule is subordinating the interests of the
client to sone degree in favor of the interests of a third party.
The comrent acknow edges that | awers owe duties to their
clients, and though not specifically referenced these include the
rules in Title 1. However, those duties owed to clients cannot
be pursued in disregard of the rights of third parties, both
under applicable | aw and, apparently, sinple civility.

(b) A lawer who receives a docunent or electronically
stored information relating to the representation of
the client and knows or reasonably shoul d know t hat the
docunent or electronically stored information was

i nadvertently sent shall pronptly notify the sender.
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This issue is discussed further bel ow

For the present it bears noting that neither this rule nor
t he acconpanyi ng comments i npose further requirenments on the
| awyer beyond notifying the sender. One coul d i magi ne ot her
responsibilities, and sonme other jurisdictions inpose other
responsibilities, like stabilizing the situation to give the
sender a reasonable opportunity to take protective nmeasures.® In
st oppi ng short of specifying such action and either encouraging
consideration of that action (as through a “may” requirenent) or
requiring such action (as in a “shall” requirenment) the rule
makers are limting the protection afforded the third person’s
interests relative to the lawer’s interests in and duty owed to
the client.

In summary, the rules in Section 4 clearly show a specific
concern by the rule makers in the issues and problens third
parties confront when they interact with |awers representing
clients. The rule makers acted on these interests by inposing
certain requirenents for and setting certain restrictions on how
| awyers act in dealing with third parties. These requirenents
and restrictions are neasured for how they resolve the | awer’s
duties owed to clients and the rule maker’s concerns for third

parties, but they are applicable rules to be abided. The point,

6 See, for exanple, Ethical Rule 4.4, Arizona Rules of

Pr of essi onal Responsibility.

Page 13 of 44



in closing, that |lawers are equally obliged to take note of and
act consistent with these third party protection rules as they
are the rules governing their relationships with their clients,
as well as the remaining rules in the MRPC

O her Comrentators on Duties Oned Third Parties

There are remarkably few di scussions of the |awer’s duty to
others in the literature generally accessed by and accessible to
practicing lawers.’ There is a very brief discussion about a
| awyer’s duty of honesty to others in an lowa Practice series
dealing with | awering.

As the lowa Suprene Court nmaintained in Comrittee on
Prof essi onal Ethics & Conduct v. Bauerle,[1]
“[f]undanental honesty is the base |ine and mandatory
requirenent to serve in the legal profession.” Wile a
| awer owes nore than sinple honesty to a client and
has an affirmative duty to keep the client fully

i nformed and candidly counseled,[2] the | awer is
obliged to refrain fromdirect dishonesty and
del i berate deception when dealing with persons other
than clients. In sum a |lawer need not vol unteer
information to a third person, but when the | awer does
speak, he or she may not Iie.

Under paragraph (a) of Rule 4.1 of the Iowa Rul es of

Pr of essi onal Conduct, the |awyer is prohibited from
making “a fal se statement of material fact or law to a
person other than a client. Under paragraph (b) of Rule
4.1, the lawer is forbidden to remain silent when
failure to disclose “a material fact” would assist a
crimnal or fraudulent act by the client. The
obligation of disclosure inposed by paragraph (b) of

! Thi s observation is based on an April, 2013 search of
t he West| aw dat abase for journal and periodical articles dealing
with the lawer’s duty to others. It does not consider text

chapters, and particularly | aw school text chapters, addressing
this issue.
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Rule 4.1 is |lifted when revelation would violate a duty
of confidentiality under Rule 1.6.[3] However, the
recent addition of new exceptions to confidentiality in
Rul e 1.6[4] has drai ned sone, perhaps nost, of the
force fromthe confidentiality qualification to the
mandatory duty to disclose stated in Rule 4.1(b).8

This obligation to comruni cate honestly when dealing on behal f of

aclient wwth third parties is part of the |lawer’s broader duty

to conduct the lawer’s practice at all tinmes with honesty.
Before | eaving the subject of honesty, observations in an

ol der commentary about honesty in trial practice bear

consi deration.?®

As you know, our profession in general, but
particularly that branch of it occupied by those of us
who try cases, suffers froma disnmal reputation. To put
it bluntly, the public believes that we are |iars.

Qur usual response to surveys, jokes, and ot her
indications that the citizenry does not trust us, is to
attack the know edge of those who judge our
trustworthiness so harshly. They sinply do not
understand us, and what we do, right? 1In an
appropriately legalistic phrase, they know not of what
t hey speak.

O do they? It is tinme for us to consider this
possibility. Mybe, just maybe, they are right. Do we
lie?

As is often the case with an interesting question
involving the law and | awyers, the answer depends
| argely upon the definition of the critical term “Lie”

8 Gegory C. Sisk, Truthfulness in Statenents to Qthers
|l owa Practice, Lawyering and Judicial Ethics 88.1(b)

9 St ephen D. Easton, The Truth about Ethics and Ethics
about the Truth: An Open Letter to Trial Attorneys, 13 Gonzaga
Law Revi ew 463 (1997-1998)
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is a wrd that is both harsh and inprecise. Does it

i ncl ude sayi ng sonet hi ng when you do not really believe
it? To many, if not nost, non-lawers, such a statenent
woul d be within the boundaries of the term*“lie.” If it
i's, those non-lawers are right when they suggest we
lie regularly.

We often take positions in court we do not really
believe are fully, or even substantially, correct.
Exanpl es are easy to find. Wien we represent a
plaintiff with a solid case for $250,000 i n damages, we
stretch a mnor injury into a disabling condition in an
effort to convince jurors to award mllions. \Wen we
represent a defendant who is clearly responsible for an
accident, we contest liability. Wien we prosecute, we
overcharge and push for a conviction on the maxi mum
of fense, sonetinmes calling | aw enforcenent w tnesses
who exaggerate on the stand. \When we defend, we forego
an effort tolimt the conviction to a legitimte
| esser included offense and try to convince the jurors
t he defendant is innocent, often relying upon testinony
with little validity.

Certainly, our ethical standards regardi ng candor
contain little, if anything, to restrict us fromtaking
positions we do not fully believe in. In its strictest
restraint upon our statements in court, the rel evant
ABA Model Rul es of Professional Conduct nerely prohibit
us from®“knowingly . . . mak[ing] a fal se statenent of
material fact or lawto a tribunal.” In what amunts to
a restatenment of this provision, the Rules also state,
“Ia] Iawer shall not knowingly . . . offer evidence
that the |awer knows to be false. If a |lawer has
of fered material evidence and cones to know of its
falsity, the |l awer shall take reasonabl e renedi al
measures.”

Let us be honest, at |east about this. Those
“restrictions” contain two major | oopholes that |eave
savvy trial attorneys sufficient roomto nake al nost
unlimted statenents, even when we do not really
believe them and to present plenty of evidence.

The first |oophole is materiality. Wat, after
all, is mterial, especially in the eyes of a trial
attorney? Certainly a slight twist, alittle
exaggeration, or a harm ess mnimzation of what we
really believe does not count. After all, who are we
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to judge the truth? That is not our job, right?

That | eads to the second ethical restriction
| oophol e, potentially even wider in scope than the
first, which is provided by the qualifier “know ngly.”
Al of us know how to play that game. W avoid
acqui ring any know edge that would prevent us from
pursuing the strategies our clients want us to pursue.
In a broader sense, we can even convince ourselves that
there is no “truth,” or at least no truth that is
ascertai nable by attorneys. Because it is the jury's
job to determine the truth, we tell ourselves,
attorneys neither can nor should determne it.

| ndeed, many woul d and have argued that our
ethical obligation to zeal ously represent our clients
interests prevents us from shackling ourselves with
i ndependent determ nations about the truth. If we make
determ nati ons about the truth, those determ nations
may prevent us from pursuing the theories our clients
want us to pursue in court. The protection of the
“knowi ngly” | oophole may be renoved. In other words, as
trial attorneys, we dare not even concern ourselves
with determning what is true, lest we |[imt our opportunity to pursue

Wth all due respect to the long history of this
logic, it is hogwash. O course we make determ nations
about what is true. |In fact, such determ nations are
per haps the nost inportant judgnents that we nmake for
our clients. W investigate fact witnesses. W
conduct extensive discovery to find and eval uate
potential evidence. W check backgrounds of potenti al
expert witnesses. W use the instincts honed through
the rigors of previous trials and our good old comon
sense to anal yze our cases, and to determ ne the
believability of potential w tnesses and evi dence.
Before we enter the courtroom we make dozens of
determ nati ons about the truth.

Try as we might, we cannot sinply pretend that we
have not made those determ nations about truth once the
trial starts. Instead, these determ nations col or our
view of the case and the justness of the cause we are
pursuing in the courtroom Wen we pursue argunents,
present evidence, or nmake statenents that are not
consistent with our core belief about the truth in the
case, it shows.
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Long ago, Ral ph Wal do Enerson sai d:

| have heard an experienced counsellor [sic]
say that he never feared the effect upon a
jury of a |l awer who does not believe in his
heart that his client ought to have a

verdict. |If he does not believe it, his
unbelief will appear to the jury, despite al
his protestations, and will becone their
unbel i ef .

Enmerson's friend was right. Think back to the
cases that you have tried. Wen were you nost
effective? Wen you believed, to the very core of your
bei ng, that the verdict nmust be for your client. That
bel i ef gave you the power to present a sincere,

i npassi oned, and effective case.

The problemw th sincerity, of course, is that it
is tough to fake! Sure, there are a few, but only a
very few anong us, who can actually pull it off. The
rest of us will give ourselves away when we stretch or
stray fromour core beliefs about the truth.

That gets us back to the fundanental ethica
requi renent of representing our clients' interests
zeal ously. What good is zeal ousness if it is
ineffective? Indeed, it is instructive that the word
“zeal ous” no | onger appears in the ABA's outline of our
prof essional responsibilities. Wile Canon 7 of the old
Model Code stated that “a | awer should represent a
client zealously,” the new Mddel Rules of Professional
Conduct sinply state that “[a] |awyer shall act with
reasonabl e diligence.” The term“diligence” certainly
i ncl udes the concept of effectiveness. Because we | ose
ef fectiveness when we stray from our determ nations
about truth, our ethical requirenent of diligence may
tie us nore to the truth than the ethical provisions
about candor.

But, you ask, how can we be wedded to the truth
when our opponents refuse to be? Fromour earliest
days in |l aw school, we believed that when an opponent
takes an extreme position, we nust take an equally
extrenme position. W believe that only such a counter
will lead to the correct decision, which Iies sonewhere
between the two equally extrene positions.
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This logic ignores the trenendous opportunity
presented by the overwhel m ng percentage of jurors who
expect attorneys to lie to them After all, you are
not the only attorney in the courtroom |If your
opponent stretches, distorts, and otherw se “lies,” she
will sinply nmeet the jurors' expectations, and she will
have little credibility. If you are willing to stake
out a reasonabl e position, nake only absolutely correct
statenents, and present credi ble w tnesses and
evi dence, you will gain a trenmendous advantage over an
exagger ati ng opponent.

It is not easy to overcone the jurors' inherent
m strust in attorneys. You cannot demand credibility.
You nust earn credibility by constantly resisting the
tenptation to fight fire with fire when your opponent
strays fromthe truth. But the prize of credibility is
worth the effort. If the jurors have cone to trust you
they will believe you when you tell themin final
argunent that they nust return a verdict for your
client.
Until we decide that the ethical and effective way
totry cases is to stick to positions in which we
honestly believe, we cannot |legitinmately conplain about
the public's dismal view of our profession. Once
enough of us decide to try cases that way, we just
m ght change that reputation.
Qur conduct in public settings like trials and other hearings
provi des others with a wi ndow on what they can expect from
| awyers. Such conduct should be consistent with the rul es of
et hics and principles of professional responsibility so they send
t he nessage we want to send about what others shoul d expect in
their dealings with us on this central issue of honesty.

Anot her publication deals with an issue |lawers confront not
infrequently in practice, the inadvertent receipt of witten
comuni cations directed to third persons. The frequency with

which this issue arises for private practitioners has greatly

Page 19 of 44



increased with the advent and now common use of enai

communi cations. This is in part a function of the explosion of
witten communi cations that has conme with the use of email, but
al so because of the ease with which it is possible to make

m stakes in identifying recipients of email in the course of
preparing an email letter. In this context, the follow ng
abridged excerpts froma 2006 article in inadvertent disclosures
bear reading.

“CGentl emen do not read each other's mail.” This
was Secretary of State Henry Stinmson's post-Pearl
Har bor justification for closing the State Departnent's
code- breaking office in 1929. As this paper w |l show,
sone courts have applied simlar reasoning in
sanctioning | awers for using inadvertently disclosed,
privileged information.

| magi ne the follow ng scenario. In response to a
request for production of docunents, you have j ust
received electronic data that include thousands of
emails. A quick search discl oses damagi ng adm ssi ons by
t he opposing party's CEQO Unfortunately, the adm ssions
are contained in a series of emails to the opposing
party's former counsel, and the emails were clearly
privileged at the tine they were sent. The enmails were
not included in the privilege |log that acconpani ed the
docunent production. It therefore seens |ikely that
your opposi ng counsel did not know of their existence
and that they were inadvertently produced.

What should do you do? Can your firm be
di squal i fi ed because you | ooked at the privil eged
i nformati on? Do you have to tell opposing counsel what
you found? Do you have to delete or return the enail s?
O has the opposing party waived the attorney-client

10 Joseph L. Paller, Jr., “Gentlenen Do Not Read Each
O her’s Mail: A Lawer’s Duty Upon Receipt of Inadvertently
Di scl osed Information, 21 Labor Lawyer 247 (Wnter/ Spring, 2006).
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privilege by providing the docunents?

....ABA Formal Ethics Opinion 05-437—deal s
indirectly with these issues. The new Opinion is
grippingly titled “lInadvertent D sclosure of
Confidential Materials: Wthdrawal of Formal Opinion
92- 368 (Novenber 10, 1992).” It consists of a single
sent ence:

A | awyer who receives a docunent from
opposing parties or their |lawers and knows or
reasonably shoul d know that the docunent was
i nadvertently sent should pronptly notify the
sender in order to permt the sender to take
protective neasures. To the extent that Fornal
Opi ni on 92- 368 opined otherwise, it is hereby
wi t hdr awn.

The wi thdrawn 1992 Opinion required recipients of
i nadvertently disclosed information to shut their eyes,
call opposing counsel, and follow his or her orders:

A | awer who receives materials that on their
face appear to be subject to the
attorney-client privilege or otherw se
confidential, under circunstances where it is
clear they were not intended for the
receiving lawer, should refrain from

exam ning the materials, notify the sending

| awyer and abide the instructions of the

| awyer who sent them

In contrast, the new Opinion nerely requires the
recipient to “pronptly notify the sender” of the error,
leaving it to the sender to “take protective neasures”
(presumably by running to court).

The new Opi nion brings the ABA s ethics opinions
inline wwth the Mddel Rules of Professional Conduct
(Model Rules). Moddel Rule 4.4(b), added in 2002,
provi des:

A | awyer who receives a docunent
relating to the representation of the
| awyer's client and who knows or reasonably
shoul d know t hat the docunent was
i nadvertently sent shall pronptly notify the
sender.
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According to the ABA, a |lawer's obligation to
notify the sender applies “regardl ess of whether the
docunent appears confidential.” The drafters of Rule
4.4(b) punted on other critical issues, however, such
as whether the recipient can use the docunent or nust
return or destroy it.

Whet her the |lawer is required to take
addi ti onal steps, such as returning the
original docunent, is a matter of |aw beyond
the scope of these Rules, as is the question
of whether the privileged status of a
docunent has been wai ved.

Comment [3] provides a neasure of confort for
| awyers who woul d choose, as a matter of persona
ethics, to return inadvertently transmtted docunents
when state and ethics rules do not require themto do
so. “[T] he decision to voluntarily return such a
docunent is a matter of professional judgnment
ordinarily reserved to the | awer.”

In addition, the commentary nakes it clear that
Rule 4.4(b) applies to inadvertent, not unauthorized,
di scl osures. \Were unaut hori zed di scl osures have
occurred, another ABA ethics opinion requires that if
the | awyer knows that docunents were m sappropriated or
ot herw se inproperly obtained, the | awer should
refrain fromreviewwng themor |imt reviewto the
extent required to determne how to proceed
appropriately. The lawer should also notify opposing
counsel of the receipt of the materials and either
follow that |awer's instructions with respect to their
di sposition or refrain fromusing them pendi ng judici al
review. These duties are simlar to those inposed by
wi t hdrawn Formal Opinion No. 92-368.

The 1994 Opinion permts the receiving attorney to
i gnore these requirenents, however, if the docunents
wer e obtained “from soneone acting under the authority
of a whistleblowi ng statute” or if the receiving | awer
can legitimtely assert “that the docunents should have
been, but were not, produced” in discovery.

What are the obligations of the attorney who

i nadvertently discloses privileged information to
opposi ng counsel ? Under the Mddel Rules, the |awer
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must notify the client when confidential information
has been inadvertently transmtted to opposing counsel.
The Mbdel Rul es and ABA ethics opinions offer no
further guidance for the disclosing attorney.

Unfortunately for proponents of the 2005 Opi nion,
the 1992 Opinion may prove difficult to bury. Courts
and disciplinary bodies in a nunber of jurisdictions
have disqualified or sanctioned |lawers in other ways
for using, failing to return or nerely reading
i nadvertently obtained docunents that they knew or
shoul d have known cont ai ned confidential information.

For exanple, the California Suprene Court has just
granted revi ew of an appellate court deci sion uphol ding
the disqualification of the plaintiffs' |egal teamfor
failing to disclose their acquisition of inadvertently
di scl osed notes protected by the work-product doctrine
and for then using the notes to i npeach an expert
Wi tness in a deposition.

Rico was a personal injury and products liability
action arising out of an SUW rollover. The passengers
attorney obtained a twel ve-page neno when a defense
attorney unintentionally left the docunent in a
conference roomfollowi ng a deposition of an expert
W tness for the defense. The neno was a sunmary of a
hi ghly confidential six-hour neeting between the
defense attorneys and their team of experts. It
cont ai ned statenents by defense experts that allegedly
contradicted their deposition testinony, |eading
plaintiffs to |ater “accuse the defense experts of
| yi ng about the technical evidence involved in the
case.”

How t he passengers' | awyer obtai ned the docunent
was di sputed. He clainmed that a court reporter
accidentally delivered the docunent to him The defense
attorney insisted that this was untrue and “that the
docunent was taken fromhis files when [the passengers
attorney] tenporarily comandeered the deposition room
for a personal neeting.”

It was undi sputed that the passengers' attorney,
“[r]ealizing that he had in his hand a ‘ powerful
i npeachnent docunent,’ ... nade a copy for hinself
before returning the original to the court reporter.
[ He] then nmade additional copies and sent themto
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plaintiffs' experts and the other [plaintiffs'] attorneys.”

Plaintiffs' possession of the docunent came to
I ight when the passengers' attorney used it for
i npeachnent purposes during the deposition of a defense
expert w tness. Wien defense counsel |earned that the
passengers' counsel had the docunent, they informed him
that the docunment was confidential and privileged. Two
days after the docunent was used at the deposition,
def ense counsel noved the trial court to disqualify the
plaintiffs' entire |legal team (not just the passengers
attorney), including their experts.

The trial court granted the notion, finding that
al t hough the docunment was obtained through inadvertence
rat her than theft, the passengers' attorney “viol ated
his ethical duty by failing to notify opposi ng counsel
and using the docunment.” The trial court stayed further
proceedings in the case to give plaintiffs an
opportunity to retain new attorneys and experts.

The court of appeal affirnmed the disqualification
order. The appellate court found that the docunent was
protected by the attorney work-product privilege
because it contained the defense attorney's thoughts
and i npression, but not by the attorney-client
privilege because it contained no client
conmuni cat i ons.

The deci sion concludes that the passengers
| awyer, upon his discovery of the notes “which were
plainly privileged,” should “not have exam ned the
docunent any nore than was necessary to determ ne that
it was privileged, and should have notified [defense
counsel] imrediately to avoid any potential prejudice.”

In reaching this conclusion, the Rico court relied
on nowrepeal ed Formal Ethics Opinion 92-368 (1992), as
filtered through an earlier California decision, State
Compensation I nsurance Fund v. WPS, Inc. According to
Ri co:

[T]here is an ethical duty immediately to
di scl ose i nadvertently received privil eged
information. More precisely, an attorney who
i nadvertently receives plainly privil eged
docunents nust refrain fromexam ning the
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materials any nore than is necessary to
determ ne that they are privileged, and nust

i mredi ately notify the sender, who may not
necessarily be the opposing party, that he is
i n possession of potentially privileged
docunent s.

The court of appeal upheld the disqualification of
plaintiffs' |egal team because “the danage was
irreversible” inasnuch as “plaintiffs' counsel and
experts had information that inevitably woul d have been
used in preparing for trial.”

Anot her Case Ordering Disqualification: Abamar Housi ng
& Devel opnent v. Lisa Daly Lady Décor

Rico is not the only published decision uphol ding
di squalification as a sanction for use of inadvertently
di scl osed information. A Florida court disqualified
plaintiffs' counsel after he received a privileged
docunent m stakenly sent by opposing counsel. The
di squalification order was based on the unfair tactical
advant age plaintiffs' counsel gained fromthe
di scl osure.

According to an earlier decision involving the
sanme i ssue, approximtely seventy boxes containi ng over
100, 000 docunents were produced in the course of
di scovery, including two files containing twenty-three
privil eged docunents that had not been listed in the
privilege log. Unlike the appellate court in R co, the
Abamar opi ni ons do not describe the nature of the
privileged docunments or why they were inportant to the
[itigants.

I n Abamar Housing |, the appellate court
instructed the trial court:

[T]o enter an order requiring the return of
all copies of the privileged docunents
outlined in petitioners' notion before the
trial court, including copies dissem nated by
respondents to third parties, striking the
use of the docunments for any purpose, and
forbi ddi ng respondents any further use of,
reference to, or reliance on the privileged
docunents.
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I n Abamar Housing |1, the appellate court ordered
the attorney's disqualification based on “the
plaintiffs' recalcitrance in rectifying the disclosure,
and the unfair tactical advantage gai ned from such
di sclosure.” In addition, “[t]here was no requirenent
to denonstrate prejudice” as a prerequisite for
di squalification. The deci sion suggests that
di squalification can be avoided if the recipient of the
i nadvertently disclosed information pronmptly notifies
opposi ng counsel of his or her receipt of the
information and returns the inadvertently produced
docunents w thout taking unfair advantage by, for
exanpl e, copying the docunents.

O her courts have refused to disqualify or
sanction counsel. For exanple, a California case
overturned an award of sanctions agai nst the
plaintiffs' attorney for examning and utilizing a
menor andum from opposi ng counsel to the defendant that
had been inadvertently disclosed. The plaintiffs
attorney did not informanyone that he had received the
menor andum whi ch reveal ed the existence of a secret
wi tness. The appellate court concluded that there was
no duty to disclose the receipt of the docunent since
the identities of witnesses are not privileged
information under California law. In addition, the
def endant shoul d have reveal ed the identity of the
witness in the course of discovery.

The decision also holds that the plaintiffs
attorney was ethically obligated to use the
information, stating that “[o]nce he had acquired the
information in a manner that was not due to his own
fault or wongdoi ng, he cannot purge it fromhis mnd.
| ndeed, his professional obligation demands that he
utilize his know edge about the case on his client's
behal f.”

Another California court ruled that sanctions were
i nappropriate when inadvertently disclosed docunents
woul d have been di scoverabl e through normal channels.

O her courts have deni ed disqualification and
ot her sanctions when it appears possible to limt the
potential harm caused by the inadvertent disclosure. In
Transportation Equi pnment Sal es Corp. v. BMW Weel ed
Vehi cles, for exanple, the court ordered plaintiff's
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counsel to return the docunent and to identify all to
whom t he docunent had been nmade avail abl e or who had

| earned of its contents. Those persons were to be given
a copy of the order and instructed to deliver al

copi es of the docunent and any docunents directly or
indirectly referring to it to plaintiff's counsel, who
was then to file the docunents under seal

Sonme courts have issued nore |limted orders,
sinply precluding the recipient fromusing or further
di scl osing the docunent's contents. The argunent that
disqualification is warranted because the “bell has
al ready been rung” was found untenabl e by one federal
j udge because it “rests on an unduly narrow conception
of the interests protected by the privilege.” The
attorney-client privilege “protects against both
di scl osure and use” and “preventing the latter is
sufficient to pronote at | east one of the purposes of
the privilege.”

Does i nadvertent disclosure waive the
attorney-client privilege? The courts are split.

Sonme federal courts take a strict liability
approach, finding that inadvertent disclosure waives
the privilege regardl ess of whether the sender was
conscientious or careless in preserving the
confidentiality of the information.

O her courts have taken a nore | enient approach,
ruling that the privilege cannot be waived through an
attorney's inadvertent disclosure because waiver
requires a knowi ng relinqui shnment by the client. Under
this approach, inadvertently produced docunents that
are otherw se protected by attorney-client privilege
remai n protected.

California follows this “lenient rule.” An
attorney's inadvertent disclosure of privileged
information ordinarily does not waive the privilege
absent the privilege holder's intent to waive. In
contrast, a waiver of the privilege by the client may
occur “either by disclosing a significant part of the
comuni cation or by mani festing through words or
conduct consent that the communi cation may be
di scl osed.”

Most courts take a mddle ground, focusing on the
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adequacy of the precautions taken agai nst inadvertent

di scl osure. These courts have adopted a five-part test,
exam ning (1) the reasonabl eness of the precautions
taken to prevent inadvertent disclosure in view of the
extent of the docunent production, (2) the nunber of

i nadvertent disclosures, (3) the extent of the

di scl osure, (4) any delay and neasures taken to rectify
t he disclosures, and (5) whether the overriding
interests of justice would be served by relieving a
party of its error.

The first of these five elenments is typically the
nmost inmportant. In fact, a few courts have held that an
i nadvertent disclosure of confidential comunications
that resulted froma failure to take reasonabl e steps
to maintain the confidentiality of the information is
sufficient to waive the attorney-client privilege.

The ABA Committee's withdrawal of Formal Opinion
92- 368 may have conme too |ate to undo judici al
decisions holding that it is not enough to notify
opposi ng counsel of the receipt of inadvertently
di scl osed docunents containing privileged
conmuni cations and then to await further direction from
the court. Several jurisdictions, including California,
have relied on Formal Qpinion 92-368 to require that
the attorney also nmust refrain from exam ni ng and usi ng
i nadvertently obtai ned docunents for any purpose, and
must return them upon opposing counsel's request.

Q her courts (nostly federal courts) |ong ago
rejected Formal Opinion 92-368 and shifted to the other
extreme, holding that an inadvertent disclosure waives
the attorney-client and work product privil eges.
It bears reviewing Rule 4.4, MRPC, and the comments therein to
conpare this comentator’s views and observations with what is
required of |lawyers subject to the MRPC

Finally, it bears recalling that our conduct as |awers is
informed not just by the ethical rules we are obliged to abide,

but al so by professionalismprinciples to which we are expected

to aspire in the everyday practice of law. A recent article
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urges lawers to make civility a part of their practice. In
doing so lawers would take a long step forward in interacting
with others as the Bar intends themto do.

Cting the need for a return to “civility,” courts
have becone increasingly willing to sanction | awers
solely for being uncivil. An exanple is Sahyers v.
Prugh, Holliday & Karatinos. Sahyers, a paralegal, left
her job at a law firmand believed the firm owed her
back pay for unconpensated overtine. She retained an
attorney who sued her fornmer firmto recover the
overtime wages. The | awer brought suit against the
former firmwthout giving any pre-suit notice. After
di scovery, the defendant |aw firm nade an of fer of
j udgnment for $3500 plus any attorney's fees or costs
the court inposed. The plaintiff accepted the offer,
and her attorney sought $13,800 in attorney's fees and
costs, to which the defendant objected. After a
hearing, the district court refused to award any fees
even though a prevailing plaintiff in a Fair Labor
Standards Act (“FLSA’) case is ordinarily entitled to
reasonabl e fees and costs. The court held that the
failure of the attorney to contact the defendant |aw
firmprior to filing suit was a “conscious disregard
for lawer-to-lawer collegiality and civility [which]
caused . . . the judiciary to waste significant tine
and resources on unnecessary litigation and stood in
stark contrast to the behavior expected of an officer
of the court.” On appeal, the U S. Court of Appeals for
the Eleventh Circuit affirmed the denial of fees,
citing the district court's inherent “authority to
police | awyer conduct and to guard and pronote civility
and collegiality anong the nenbers of its bar.”
Sahyers, and cases like it, represent the increasing
w |l lingness of courts to sanction |awers based solely
on a lack of “civility.”

The increased attention to civility is not limted
to the bench. In Decenber 2007, the Illinois Suprene
Court Commi ssion on Professionalismapproved a study of
| awers to ascertain how Illinois | awers perceived
civility. The survey, which sanpled 1079 | awers at
random was |ess than encouraging. N nety-five percent
of the respondents stated that they had experienced or
w t nessed unprof essi onal behavi or throughout their
careers. In fact, seventy-nine percent of the
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respondents stated that they had experienced rudeness
or strategic incivility within the last nonth. Even
aside fromthese specific clainms of uncivil conduct,
seventy-two percent of respondents categorized
incivility as a serious or noderately serious problem
in the profession.

Wth its increasing inportance, it is worth
considering the nature and paraneters of the obligation
of civility. This article proposes that civility nust
be consi dered a uni que obligation distinct from
“ethics” and “professionalism” and sets out to
identify and define the core concepts of civility. To
this end, Part Il details the rise of the civility
movenent. Part 111 identifies ten overarching concepts
of civility derived froma content analysis of civility
codes adopted by thirty-two state bar associ ati ons.
Finally, Part |1V discusses how the obligations of
civility are distinct from other professional
obl i gations, specifically |legal ethics and
pr of essi onal i sm

Before defining civility, it is helpful totrace the
rise of the call for civility that | ed to the adoption of
civility codes by state bar associations. Perhaps the
nmost common argunent is that civility once existed in the
bar, but has eroded over tine. This was the centra
concern of the U S. District Court for the Northern
District of Texas, which stated in an opi nion adopting a
code of professionalism

We address today a problem that, though
of relatively recent origin, is so pernicious
that it threatens to delay the adm nistration
of justice and to place litigation beyond the
financial reach of litigants. Wth alarm ng
frequency, we find that val uable judicial and
attorney tinme is consuned in resolving
unnecessary contention and sharp practices
between |awyers. Judges and nmgistrates of
this court are required to devote substanti al
attention to refereeing abusive litigation
tactics that range from benign incivility to
outright obstruction. Qur system of justice
can ill-afford to devote scarce resources to
supervising nmatters that do not advance the
resolution of the nerits of a case; nor can
justice long remain available to deserving
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l[itigants if the costs of |litigation are
fuel ed unnecessarily to the point of being
prohi bitive.

As judges and former practitioners from varied
backgrounds and | evel s of experience, we judicially know
that litigation is conducted today in a manner far
different fromyears past. Wether the increased size of
the bar has decreased collegiality, or the |ega

prof essi on has beconme only a business, or experienced
| awyers have ceased to teach new |l awers the standards to
be observed, or because of other factors not readily
categorized, we observe patterns of behavior that
forebode ill for our system of justice. W now adopt
st andards designed to end such conduct.

The question of whether lawer incivility is truly

of “recent origin” is debatable. Sone argue that, in
fact, there was no Gol den Age of civility, but instead a
time when the legal community was snmall, closed, and

di scrimnatory. According to this argunent, civility was
mai ntai ned by barring entry to those who would bring
di verse viewpoints to the bar

Regardl ess of how recent the rise of incivility may
be, a nunber of authors presune the existence of
incivility and put forward rationales to explain its
origins. One argunent is that the rise of incivility is
a matter of ignorance on the part of both |awer and
client who do not understand that civility is expected.
O hers argue that |awers, being the product of an
i ndividualistic and uncivil society, wll be uncivil
t hensel ves. Anot her explanation is that lawfirnms, where
a young lawyer often learns his or her values, foster
incivility. Underlying this rationale is the belief that
law firms create a culture where finding and retaining
work, billing, and collecting fees result in a narrow
focus on winning at all costs, and thus, the sacrifice of
civility. Continuing the litany of explanations, sone
point to the “inbalance” in a |lawer's view of her role
in the | egal process. Lawers who view their duties as
primarily to their client--as opposedtothe integrity of
the I egal systemas a whole--increase incivility in the
bar .

Sonme point to denographic factors, such as the

“decline in lawers' wages [and] . . . the growh in the
percentage of | awyers in the population” as contributing
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causes. Prevalence of |awer advertising has also
received blame, as has the failure of law schools to
provi de an adequat e nodel of civility for students. Stil
others argue that the increasingly non-local nature of
the | egal practice increases incivility because (1) with
an increased nmarket area, a lawer is less |likely to deal
repeatedly wth the sane players, and there is | ess cost
to attorneys who act uncivilly because they will likely
not interact w th opposing counsel on a regular basis;
(2) the expanded nmarket increases the out-of-court
interactions (such as depositions) between |awers
wi t hout comrensurate supervision by courts or other
regul atory bodies; and (3) the increase in the
het erogeneity of the bar has led to |ess camaraderie
anong | awers and a correspondi ng decrease in civility.
Yet this is only a partial list of the alleged culprits
of practitioner incivility; indeed, the causes are
seenm ngly endl ess.

Those citing to one of the foregoing as a cause of
the rise of incivility call for an enforcenent nechani sm
to reclaimcivility. Ohers, however, are skeptical of
the civility novenent and see the effort as notivated by
the self-interest of a select few to keep the bar as
i nsul ated as possible. For exanple, Professor Any R
Mashburn argues that civility codes are attenpts by an
increasingly isolated legal elite to i npose their val ues
on other | awyers that they consider |ess prestigious.

Wth the range of reactions to the supposed decli ne
incivility, perhaps the only agreenent is that there is
a perception that sonmething called “civility” is alleged
to be lacking in |lawers today. Those who argue that a
decline in civility has occurred assert that it has nore
t han t heoretical consequences. They argue t hat a decrease
in civility results in an increase in |litigation
costs--an uncivil | awer opposes every suggestion of her
opponent, delays resolution of the claim and incurs
additional fees in the process. Costs are al so i nposed on
j udi ci al resources because frivolous notions and
unnmeritorious conduct require frequent intervention by
judicial officers. The cunulative effect harns the
profession's image in the eyes of the public.

The current nmethod for addressing incivility is
through the education of |lawers. An education in
civility allows |awers to change the culture by acting
in a civil manner and nmentoring young | awers to do the
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sanme. The first step in this process was the adoption of
standards of civility by courts and bar associations.
This introduction of civility codes as teaching tools is
simlar to the introduction of the Canons of Ethics in
1908, which were not originally adopted as disciplinable
obl i gations, but rather as nmeans to i nformnew | awyers of
the ethics of the profession. To this end, the stated
purpose of «civility codes is to *“clarify and to
articulate inportant values held by many nenbers of the
bench and the bar” by placing expected standards of
civility in one docunent. These civility standards are
not meant to be a substitute for ethical codes, but to
“inpose obligations above and beyond the m ninmm
requi renents” of ethical rules. As one author noted, the
pur pose of the codes is to provide “unifying, clarifying,
and anchoring standards” that articul ate “best practices”
or “values” for practitioners. This recognition that the
obligations of civility are not comm serate with ethical
obligations is inportant. For exanple, alawer's ethical
obligation to zealously pursue a client's interests may
be inconsistent with the obligation to cooperate and to
forego certain advantages that may ari se in the course of
[itigation.

The concern that lawers my feel ethically
constrained by civility codes has not gone unnoti ced.
Sanctioning lawers for incivility runs the risk of
chilling zeal ous advocacy. A lawer who is afraid of
incurring sanctions for acting in an uncivil manner is
likely torefrain fromcomenting, even if the statenent
istrue and would be inthe client's best interests. This
makes a clearly delineated set of civility concepts
crucial to ensure that |awers know what is and is not
al |l oned under the nomenclature of civility.

Wth conflicting views on the presence and val ue of
the civility nmovenent, it is helpful to understand what
is commonly nmeant by the term“civility.”

t he nost common provisions can be categori zed
into ten overarching thenes. Al though sonme codes have
nore detail than others, the goal here is to distill the
common aspects of civility across jurisdictions. The ten
comon concepts include the obligation to (1) recognize
the inportance of keeping commtnents and of seeking
agreenent and accommodation with regard to schedul i ng and
extensions; (2) be respectful and act in a courteous,
cordial, and civil manner; (3) be pronpt, punctual, and
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prepared; (4) maintain honesty and personal integrity;
(5) comunicate with opposing counsel; (6) avoid actions
taken nerely to delay or harass; (7) ensure proper
conduct before the court; (8 act with dignity and
cooperation in pre-trial proceedings; (9) act as arole
nodel to the client and public and as a nentor to young
| awers; and (10) wutilize the court system in an
efficient and fair manner. Each of these concepts is
di scussed in detail bel ow

Keeping Commtnments and of Seeking Agreenent and
Acconmpdation with Regard to Schedul i ng and Extensions

Codes provi de detai |l ed obl i gati ons regardi ng keepi ng
commtnments and seeking accommodation wth opposing
counsel when scheduling or rescheduling matters or
seeki ng extensions. The general obligation is to agree
only to commtnents that the | awer reasonably believes
she can honor. In addition to ensuring her availability,
the |l awyer nust al so ensure that others involved in the
proceedi ng are avail abl e before schedul i ng an event. This
i ncl udes scheduling nmatters by agreenent (as opposed to
mere notice), and refraining fromrequesting scheduling
changes for tactical or unfair purposes. Agreenent is
particularly inportant on procedural matters, prelimnary
matters, discovery issues, and dates for neetings,
depositions, andtrial. The justification for enphasizing
agreenment is to ensure that |awer and court resources
are expended on matters of substance, and not on del ays
caused by failure to coordinate schedul es or procedural
di sput es.

In addition to scheduling by agreenent, a |awer
shoul d seek to acconmpbdate opposing counsel throughout
representation. This includes accomodati ons with regard
to neetings, depositions, hearings, and trial. Proper
accommodati on includes granting requests for extensions
of time and for waiver of procedural formalities, evenif
t he sane courtesy has not previously been extended to t he
| awyer. Accomodati on should be granted unless such an
accommodation wll adversely affect the client. The
decision to grant an accomobdati on to opposi ng counsel
with regard to matters that do not directly affect the
merits  of the —case (for exanpl e, ext ensi ons,
conti nuances, adjournnments, and adm ssions of facts)
rests with the lawer and not the client. It is inproper
to wthhold consent to accommpdati on or extensions on
arbitrary or unreasonabl e bases, or to place unwarranted
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or irrelevant conditions when granting an extension of
time.

Be Respectful and Act in a Courteous, Cordial,
and G vil Mnner

Cvility codes use various terns to describe a
| awyer's obligationto renmain courteous to those invol ved
in the |l egal system The codes use conbi nations of words
such as “courteous,” “cordial,” “respectful,” “fair,” or
“civil.” The obligation of courteousness extends to ot her
| awyers, clients, the court, office staff, the public,
and even the law. It applies to witten and oral
conmuni cat i ons.

Court eous behavior is often defined by its opposite.
For exanple, South Carolina provides that “[a] |awer
shoul d avoid all rude, disruptive, and abusi ve behavi or
and should, at all tinmes, act with dignity, decency and
courtesy consistent with any appropriate response to such
conduct by ot hers and a vi gorous and aggressi ve assertion
to appropriately protect the legitimate interests of a
client.” Courteousness requires a losing | awer to avoid
expressing disrespect for the court, adversaries, or
parties. Al abama's code goes so far as to say that, to
denonstrat e courteousness, | awers shoul d shake hands at
the conclusion of a matter.

A nunber of codes inply that incivility may arise
because a lawer adopts the <client's dislike or
di sapproval of others in the proceeding. Specifically,
codes make it clear that a | awer should maintain their
obj ecti ve i ndependence in the course of representation.
Lawers should not allow “ill feelings” between the
parties to affect the actions of the |awer.

The lawyer's obligation of courteousness extends
beyond the obligation of a |lawer to regulate his or her
own conduct. It also includes a duty on the part of the
| awer to educate clients and others, such as office
staff, of the inportance of civility in the |egal
process. Part of this education includes explaining to
the client that courteous conduct “does not reflect a
| ack of zeal in advancing [the client's] interests, but
rather is nore likely to successfully advance their
interests.” The recurring thenme is that |awers should
informtheir clients that weakness does not necessarily
follow from courtesy and civility, and ensure that
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clients wunderstand that *“uncivil, rude, abrasive,
abusi ve, vul gar, antagoni stic, obstructive, or obnoxi ous”
behavior is not a valid part of effective or zeal ous
representation. M nnesota goes even further to state that
“uncivil, abrasive, abusive, hostile, or obstructive”
conduct underm nes the rational, peaceful, and efficient
resolution of disputes--the very attributes of an
effective | egal system

Pronpt, Punctual, and Prepared

Cvility includes obligations of pronptness,
punctual ity, and preparedness. Underlying these el enents
are issues of efficiency and respect for those involved
in a proceeding. Alawer who is not pronpt, punctual, or
prepared wastes the tine and resources of those invol ved
(itncluding the judicial system, and al so denonstrates
di srespect.

A | awyer shoul d be punctual in attendance at events
that occur in the course of proceedings, as well as in
comuni cations with clients, with other attorneys, and
with the court. The duty of pronptness applies to all
aspects of litigation. In its nobst general sense, a
| awyer has an obligation to pronptly di spose of disputes.
In a nore specific sense, it obligates a lawer to
respond in a tinmely manner to conmunications from
clients, opposing counsel, or others involved in the
| egal process. It is inproper for a lawer to fail to
pronptly respond to a comrunication nerely to seek
tactical advant age or sol ely because the | awyer di sagrees
with the comrunication. In addition, a |awer has an
obligation to pronptly notify all those interested if a
schedul ed hearing, deposition, or other event has been
cancel | ed.

A lawer's obligation to be prepared requires
adequate preparation by the |awer prior to hearings,
trials, depositions, and ot her conm tnments. Al awer nust
remai n educated with regard to the area of law in which
she practices. This obligation has two primry
justifications. First is the need to ensure that the
client maintains respect for her |awer and the |ega
system Second, w thout proper preparation, an attorney
| eaves her client underrepresented and conprom ses the
adversarial, truth-seeking process underlying the |egal
system
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Honesty and Personal Integrity

Cvility codes adnonish Jlawers to maintain
integrity and to be honest. Del aware explicitly
identifies personal integrity as a |lawer's nost
inmportant quality and states that personal integrity is
mai ntai ned by “rendering . . . professional service of
the highest skill and ability; acting wth candor;
preservi ng confidences; treating others with respect; and
acting with conviction and courage i n advocati ng a | awf ul
cause.” Wiile other codes nention the obligation to
maintain “integrity,” none give this type of detailed
expl anat i on.

Wth regard to honesty, several codes state that a
| awyer's word is her bond. Wile honesty, as a general
matter, is nentioned repeatedly, the <codes cite
specifically the obligation to avoid intentionally
deceiving other lawers and the court. For exanple, a
| awyer should refrain from msciting, distorting, or
exaggerating facts or the law and should correct
i nadvertent m sstatenents of | awor fact. Ckl ahonma states
that it is dishonest for a |awer to exaggerate “the
anount of damages sought in a lawsuit, actual or
potential recoveries in settlenent or the |awer's
qual i fications, experience or fees.”

I nteractions with Opposing Counsel

Codes provide detailed guidance with regard to
common interactions between |awers. The key to
evaluating inter-lawer interactions is whether the
interaction is geared toward legitimately resolving a
dispute, or is instead intended to gain an unfair
advant age or personally attack an opponent. Underlying
this concept is a belief that open, fair, respectful, and

honest conmmuni cati on between opposing |awers will not
only assist in quickly resolving litigated di sputes, but
will also help avoid litigating sonme disputes al

together. On the other hand, failure of |awers to
interact civilly can delay resolution of clains and
conprom se the public's view of the | egal profession

Lawers ought to “avoid hostile, deneaning, or
hum liating words in witten and oral comunications” to
opposi ng counsel. Lawers should also avoid personal
criticismof other |awers and statenents nmade solely to
enbarrass, including statenents or insinuationrelatedto
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“personal peculiarities or idiosyncrasies” of other
| awyers. Kentucky sees this problemas | awers becon ng
too personally involvedintheir client's case and acti ng
i nappropriately toward other |awers. Kentucky's advice
is to leave the conflict in the courtroom “A |awer
shoul d recogni ze that the conflicts within alegal matter
are professional and not personal and shoul d endeavor to
maintain a friendly and professional relationship with
other attorneys in the matter. In other words, ‘| eave the
matter in the courtroom?”’

I n situations where | awers exchange docunents, they
shoul d identify changes nmade to the docunent, and, when
changes are agreed to, the lawers nust make only the
agr eed changes. Fur t her nor e, when conmmuni cat i ng
under standi ngs or agreenents, a |lawer nust state the
agreenent correctly and should not include substantive
matters in the docunent that were not previously agreed
upon. Simlarly, a lawer should not set out in a
comuni cation a position that opposing counsel *“has not
taken, thus creating a record of events that have not
occurred.” Wth regard to the need to comruni cate fairly,
Utah, Texas, and Mnnesota require |awers, when
practical, to notify the other side before seeking an
entry of default. Finally, the obligation to communicate
civilly includes the delivery of the communi cati on. Thus,
when it is appropriate to send conmuni cations to a court,
a |l awyer should, if possible, deliver copies to opposing
counsel at the sane tinme and by the sane neans.

A | awyer shoul d not seek sancti ons or
di squalification of opposing counsel unless the actionis
necessary to protect a client and is fully justified
after investigation. This recognizes that a notion for
sanctions can destroy the working rel ationshi ps between
| awers and encourage tit-for-tat wuncivil conduct.
Motions seeking sanctions or disqualification filed
solely for tactical advantage or other inproper reasons
are not appropriate. Threats of sanctions are also
i nappropriate as a litigation tactic. Lawers who engage
insuch tactics bring the | egal professioninto disrepute
by advanci ng unfounded ar gunents.

Actions Taken Merely to Del ay or Harass
A fundanental tenet of civility is the engagenent in

fair and efficient litigation or negotiation. This neans
| awers should take steps to avoid costs, delay,
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i nconveni ence, and strife--that is, tactics that do not
aid in truth-finding or the tinely and efficient
resol ution of disputes. Actions taken solely to delay or
to harass, or to gain an unfair advantage in litigation,
reflect poorly on the | egal profession in the eyes of the
public. In fact, advocacy does not include the right of
unjustified delay or harassnent. This obligation
essentially places a duty of good faith and fair dealing
on lawers in the course of litigation or negotiation.

Cvility codes provide specific exanpl es of conduct
that either results in or avoids delay and harassnent.
Lawyers should not seek an extension of tine solely to
delay resolution of a matter. Simlarly, |awers should
not “falsely hold out the possibility of settlenent” to
delay resolution of a matter. To avoid such delays,
| awyers should stipulate to civil matters not in dispute
and wi thdraw cl ai ns or defenses when it beconmes clear to
the | awyer that they have no nerit. | nproper delay occurs
when a |awer refuses to consider an opportunity to
resolve a dispute by settlenent or alternative dispute
resol ution.

A lawyer should not engage in conduct designed to
har ass opposi ng counsel and opposi ng counsel's client. O
course this nmeans in the nost literal sense that |awers
should “not engage in personal attacks” on opposing
counsel or others in the judicial process. Harassnent,
however, al so i ncludes conduct in which the sol e purpose
is not to resolve a claim but nerely to annoy or inpose
additional costs on those involved in the litigation
process. Thus, a lawyer should not engage in conduct
solely for the purpose of “drain[ing] the financial
resources of the opposing party.” A lawer also should
not serve notions or pleadings on an opposing party at a
time or in a manner that unfairly limts the opportunity
to respond, for exanple, “late on Friday afternoon or the
day preceding a . . . holiday.”

Proper Conduct Before the Court

Alawer's obligationof civility extends to conduct
before the court and is two-fold: First, a | awer should
respect the court and the systemof justice for which it
stands. Second, a |lawer should be a nodel for clients
and others in showi ng respect for the role of courts in
the legal system By protecting and respecting the
dignity, integrity, and independence of the judiciary,
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| awyers help maintain the legitimacy of the | egal system
as a whole. Further, a lawer's display of civil conduct
hel ps ensure that other participants in the | egal process
also maintain due respect for the judiciary and the
synbol i sm associ ated with the | egal process.

At the nost fundanental |evel, a | awer should act
with respect and deference when interacting with the
bench. Sonme civility codes provide detail ed exanpl es of
what is expected. For exanple, Al abanma states that a
| awyer should “dress in proper attire” and should stand
when addressing the court. Pennsyl vania goes further to
provi de specific direction to | awers appearing before a
court, stating that a | awer should be courteous to the
court and court personnel. This includes addressing the
j udge as “Your Honor” or “the Court” and by begi nning an
argument with “May it please the court.” Pennsylvania
adds that while in court, “lawer[s] should refer to
opposi ng counsel by [their] surnanme preceded by the[ir]
preferred title.” Generally stated, a | awyer shoul d act
in a manner that respects the court and its deci sions.

Al awer “shoul d avoid visual [and] verbal displays
of tenper toward the court [and bench],” especially when
the lawer 1is on the losing side of a mtter.
Furthernore, when appearing before a court, a |awer
shoul d direct her argunents to the court, not opposing
counsel, and should avoid enbarrassing or personal
criticismof opposing counsel or the court. In addition,
a lawyer should avoid “unfounded, unsubstantiated, or
unjustified public criticismi of the judiciary, and
shoul d actively protect the court system “from unjust
criticismand attack.”

bligations to courts extend beyond the duty of
decorumand t he appearance of the court; they al so extend
to substantive concerns. Lawers should comunicate
honestly with the court on factual and |egal issues
because the court is relying on the Ilawer's
representations when resol ving di sputes. For exanple, if
a court requests a lawer to draft an order, the | awer
shoul d draft the order in a manner that correctly states
the court's holding, should circulate the order to
opposi ng counsel, and should seek to resolve issues
before presenting the order to the court. In addition, a
| awyer nust not engage i n i nproper ex parte contacts with
menbers of the judiciary.
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The obligation of the lawer to informclients and
ot hers about the needs to denobnstrate deference and
respect to the court, and to act to prevent clients and
W tnesses from disturbing courtroom decorum is the
second el enent of a |awyer's obligation to ensure proper
conduct before courts. This duty actually has two
di fferent conponents. The first is an obligation not to
advise a client to engage in conduct that denonstrates
di srespect for the court. The second is a requirenment to
educate those involved in the |egal process about the
obligation of denonstrating respect for the court and
expl ai ni ng what conduct is expected. Washington State's
Creed of Professionalismputs the obligation succinctly:

As an officer of the court, as an advocate and as a
lawyer, | will uphold the honor and dignity of the court
and of the profession of law. | wll strive always to
instill and encourage a respectful attitude toward the
courts, the litigation process and the | egal profession.

Dignity and Cooperation in Pre-Trial Proceedings

There is no aspect of litigation that pronpts nore
all egations of incivility than pre-trial practice, andin
particul ar, discovery. Pre-trial is the period in which
there exists the |east anount of court supervision and
| awyers tend to be wlling to press thelimts of zeal ous
representation. Pre-trial is also a period in which the
di scl osure of potentially damagi ng or costly information
takes place and attenpts to limt, delay, or conpel
di scl osure occur. These types of disputes can be
contentious. Therefore, it is no surprise that civility
codes contain nuch guidance regarding conduct during
pre-trial proceedings.

Overall, thereis anobligationto utilize pre-tri al
processes to acconplish the just and efficient resol ution
of a dispute. This includes the obligations to avoid
“engag[ing] in excessive and abusive discovery” and to
“conply with all reasonable discovery requests.” For
exanpl e, depositions should be scheduled only to obtain
needed facts or to perpetuate testinony; they should not
be used as a tool to harass or increase litigation costs.
The sane standard of need applies to both proposing and
responding to interrogatories. Pre-trial tactics should
not be utilized nerely to increase the litigation costs
of the opponent.
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Between counsel, there 1is an obligation of
cooperation, truthful ness, and fair play. Lawers should
act in a courteous and respectful manner in pre-tria
procedures. In fact, a |lawer should not do anything in
a deposition or negotiation that a |awer would not do
before a judge. Specific exanpl es of inproper conduct in
deposition include naking inproper objections, or
instructing a witness not to answer nerely to delay or
obstruct. Lawers shoul d not assert “speaki ng obj ections”
that are intended to coach a witness how to answer a
guesti on.

Agreenment should be sought with regard to the
exchange of information, and |awers should seek to
resol ve obj ections by agreenent. Lawyers shoul d not seek
court interventionin an attenpt to obtain di scovery that
is “clearly inproper.” Lawers should conply wth
reasonabl e discovery requests that are not subject to
val i d objection. This includes an obligationtointerpret
docunent requests and interrogatories in a reasonable
manner, and avoid overly narrowinterpretations to evade
di scl osure of rel evant and non-privileged information. It
al so includes an obligation to produce docunents in an
orderly manner, and not in any way designed to be
confusing or to make the docunent's di scovery difficult.

|f the matter involves negotiation, |awers should
focus on matters of substance and not issues of formor
style. A lawyer should deliver to all counsel every
witten conmmunication she sends to the court And, if
feasi ble, the | awyer shoul d send t he comruni cati on at the
same time and in the sane nmanner as was sent to the
court.

Rol e Model to dient and Public and Mentor to Young
Lawyers

Throughout civility codes there is an underlying
obligation on the | awer to ensure that those the | awer
comes in contact with wunderstand the definition of
civility. O course, underlying this obligation is a
belief by the drafters of the codes that there is a | ack
of understandi ng by those involved in the | egal process
of what <civility entails. Mnnesota and Texas both
broadly state this responsibility, providing that it is
an obligation of a lawer to “educate . . . clients, the
public, and other |awers regarding the spirit and
letter” of the civility codes.
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A lawer has two obligations related to educating
others about civility. First, the l|awer nust nodel
proper conduct for clients and third parties. In this way
the I awer can denonstrate that the | egal system shoul d
not operate as a television drama. This obligation also
seeks to instill in the client respect for the place of
the judicial systemin the dispute resolution process.
Lawyers |ikew se have the obligation to informclients
and ot hers under the lawer's direction or control what
civility requires, and to refrain fromdirecting others
to engage in conduct that would be uncivil if perforned
by a | awyer.

Experienced | awyers al so have an obligation to young
| awyers who may not know the contours of the obligation
of civility that a |awer assunes. In this regard, nore
experienced | awyers must act as both a role nodel and a
mentor to | ess experienced |awers to ensure that they
are aware of their obligations of civility.

Uilize the Court Systemin an Efficient and Fair
Manner

The final concept of civility is, in a sense, an
overarching catchal |l provision. Lawers should strive for
orderly, economically efficient, and expeditious
di sposition of litigation and transactions. Efficiency is
a broad obligation that wunderlies a nunber of the
civility obligations and nmultiple aspects of the |egal
process. Lawers shoul d advi se clients early on regardi ng
the costs and benefits of pursuing a particul ar cause of
action and shoul d seek to articulate the di sputed issues
so the dispute can be resolved in a tinmely manner. One
aspect of efficiency is to pursue only those clains or
defenses that have nerit. Pursuing frivolous clainms or
def enses costs noney and del ays resol uti on of meritorious
claims. In addition, l|awers should consider whether
pursuing an alternative formof dispute resol ution would
be a nore expeditious and econom cal nmethod to resol ve
di sputes than litigation, and should advise clients
accordingly. Simlarly, |awers should al ways be open to
the possibility of settlenent of disputes so they can be
resol ved as soon as possi bl e.

Wil e this discussion of professionalismdid not speak directly to

how | awyers deal and interact with others it should be clear that
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| awyers who make these principles part of their practice inevitably
wi |l acconplish the ends envisioned by the Bar in their dealings

with ot hers.
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