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WAIT, WAIT,
YOU DID WHAT?

HON. DALE L. SOMERS

Scenario One: “Houston, we have a
problem.”

• Bankruptcy Judge and attorney in a
relationship, l ive together, and owned a
home together.

• Attorney worked at a prominent
bankruptcy f irm.

• Judge approved mill ions of dollars in fees
for the attorneyʼs time, the law f irm, and for
other law f irms associated with the
attorneyʼs f irm.
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Scenario One, cont.

• Everyone claims ignorance of the
relationship, even those who socialized with
the Judge and the Attorney.

• On the off chance someone was aware,
what ethical obligations did they have?

Letʼs Play Family Feud!
Potential Violations of Model Rules are:

• Too many problems to name;  I  give up.

• Model Rules 8.1 (Bar Admission & Disc ip l inary Matters); 8.2
(Judic ia l  and Legal  Off ic ia ls);  8.3 (Reporting Professional
Misconduct);  8.4 (Misconduct) .

• Model  Rule 4.1. Truthfu lness in  Statements to Others.

• Model Rules 1.7. Conf l ic t of Interest.

• Model Rule  5.2. Responsibi l i t ies of  a  Subordinate Lawyer.

• Bankruptcy Rule 2014. Employment of Professional  Persons.

• Whatʼs the problem; the bankruptcy group is a lways a smal l
group of lawyers – we are a l l  fr iends!
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Guiding Rules to Aid Discussion

• Model  Rule  8.1 – Bar Admiss ion and Disc ip l inary Matters

In connection with a  disc ip l ina ry matter,  sha l l  not “knowingly make a  fa lse sta tement of materia l fac t.”

• Model  Rule  8.2 – Judic ia l  and Legal  Off ic ia ls

Lawyer sha l l  not make a  sta tement concerning the integr ity o f a  judge that is knowingly fa lse or with
“reck less disregard as to  its truth or fa lsity.”

• Model  Rule  8.3 – Report ing Profess ional  Misconduct

A lawyer tha t “knows” another lawyer or judge has committed a  vio la tion ra ising a  “substantia l question”
as to “honesty,  trustworthiness or f itness as a  lawyer ” or “judgeʼs f itness for o ff ice” “sha l l  inform.”

• Model  Rule  8.4 - Misconduct

Professiona l misconduct is engaging in “conduct invo lving dishonesty,  fraud,  deceit or misrepresenta t ion,”
or “conduc t tha t is prejudic ia l to  the administra tion of justice,” or “knowingly assist a  judge or jud ic ia l
o ff icer in conduct that is a  vio la t ion of appl icable rules o f judic ia l  conduct or other law.”

Guiding Rules to Aid Discussion

• Model Rule 1.7 – Conflict of Interest

A lawyer shall not represent a client if there is a “signif icant risk” will be
“materially l imited” by “a personal interest of the lawyer.”

• Model Rule 4.1 – Truthfulness in Statements to Others

In course of representation, lawyer shall not knowingly make a material ly
false statement or fail  to disclose a material fact.
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Guiding Rules to Aid Discussion

• Model Rule 5.2 – Responsibilities of a Subordinate Lawyer

Lawyer is bound by Rules of Professional Conduct “notwithstanding that the
lawyer acted at the direction of another person.” No violation if acting in
accord with “supervisory lawyerʼs reasonable resolution of an arguable
question of professional duty.”

• Disclosure - Federal Rule of Bankruptcy Procedure 2014 and
Employment

Requires disclosure of  “connections” with “any other party in interest.”

Scenario Two: Texas Two-
Step and Bad Faith Filings

• Third Circuit has twice ruled the attempt of
Rich Company (Johnson & Johnson) to transfer
tort claims to Poorer Company and then place
Poorer Company in bankruptcy is bad faith.

• Rich Company pledges bil l ions of dollars to
cover the expense of the claims, so Poorer
Company is not in financial distress.
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Scenario Two, cont.

• Poorer Company now plans to fi le a third
bankruptcy, with goal to resolve all tort claims
in bankruptcy court rather than a non
bankruptcy court.

• Assuming this attempt is unsuccessful and
again dismissed as a bad faith fil ing, could this
rise to the level of a valid ethical violation?

Letʼs Play Family Feud!
Potential Violations of Model Rules are:

• Model Rule 2.1. Advisor.

• Model Rule 3.1. Meritor ious Claims & Contentions.

• Model Rule 3.2. Expediting Lit igation.

• Model Rule 8.4. Misconduct.

• Bankruptcy Code. Bad faith f i ling standards and
consequences.

• Bankruptcy Rule 9011 or Sanctions.

• Whatʼs the problem; someone has to be creat ive and try
new things.
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Guiding Rules to Aid Discussion

• Model Rule 2.1 – Advisor

In representing a c lient,  lawyer must “exerc ise independent professional judgment and render
candid advice,” and may refer to “moral,  economic, social and polit ical factors.”

• Model Rule 3.1 – Meritorious Claims & Contentions

Must have “basis in law or fact” that is “not fr ivolous” to bring or defend a proceeding;
inc ludes “a good faith argument for an extension, modif ication or reversa l of  exist ing law.”

See also Preamble to Model Rules (as advocate, lawyer zealously asserts the c lientʼs posit ion)
and Comment 1 to Model Rule 1.3 Dil igence ( lawyer must act “with zeal in advocacy”).

• Model Rule 3.2 – Expediting Litigation

Must “make reasonable ef forts to expedite l it igation consistent with the interests of the
client.”

Guiding Rules to Aid Discussion
• Mo de l  Rule 8.4 – Mis conduct

I t  i s  p r ofess iona l  m isconduc t  to “engage  in  conduc t  that  is  p r e jud i c i a l  t o the  admin ist r a t ion  of  just i c e .”

• Bankruptcy Code  – Bad Faith F i l ing Standards  and Consequences

Cir cu i t  app roaches to  a l legat ions of  bad  f a i t h  f i l in g  var y .  Th i r d  C i r cu i t  says a  “key  quest ion”  i s  whether  the c ase ser ves “a va l id
bank rup tcy  pu rpose” and  “assumes a  deb tor  in  f inanc ia l  d ist r ess.” In  r e  LTL  Mgmt . L LC ,  No.  23-2971, 2024 WL  3540467, a t  *2
(3d  C ir .  Ju ly  25 ,  2024) .

See a lso In  r e  Bestwa l l  L LC ,  71  F .4th  168 , 182  (4 th  C i r .  2023) ( “must  show both  sub j ec t ive  bad  fa i th  and  the  ob j ec t ive  fu t i l i t y
of  any  possib le  r eorgan iz at ion”); In  r e  L i t t l e  Cr eek  Dev .  Co . ,  779  F .  2d  1068,  1072 (5 th  C ir .  1986)  (a "c ong lomera te  of  f ac t or s, "
wi th  an  "eva luat ion of  the deb tor ʼs  f in anc ia l  c ond i t ion,  mot ives,  and  the loca l  f inanc ia l  r ea l i t ies”); In  r e  Ker r ,  908  F .2d  400,  404
(8th  C ir .  1990) ( “must  r equ i re  a  pa t te rn  of  c oncea lment ,  evasion ,  and  d i rec t  v io la t ions of  the  Code  or  c our t  order  wh ich  c lear ly
estab l ishes  an  improper  mot ive”) .

• Bankruptcy Rule 9011 o r  Sanct ions

Pet i t i on  not  p r esented  fo r  improper  pur pose  or  to  har ass or  c ause  unnecessary  de lay  of  need less ly  inc r ease  cost  of  l i t i ga t ion;
c la ims war r an ted  by  ex is t ing  law or  nonf r ivo lous ar gument  for  ex tens ion.  A lso,  sanc t ions for  f i l ing  a  bad  f a i t h  pet i t ion may  be
imposed  i f  “ i t  i s  c lear  tha t  on  the  f i l ing  da te  the re  was no r easonab le  l ik e l ihood  tha t  the  deb tor  in tended  to r eorgan iz e  and no
reasonab le  p robab i l i t y  t hat  i t  wou ld  even tua l ly  emerge  f r om bank rup tcy  p roceed ings.” In  re  Cohoes Indus.  Termina l,  Inc . ,  931
F .2d  222,  227  (2d  C ir .  1991) .
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Scenario Three: Donʼt Go to Jail for
Your Client

• Client is an insurance company, but totally owned
and operated by an individual. Company sold acc idental
injury insurance polic ies for high school athletes.

• To provide the necessary coverage, the company
needed to contract with bigger insurance companies for
reinsurance. This was not done.

• To the contrary, Ind ividual diverted much of the
premiums to himself  for personal use.

Scenario Three, cont.

• Insurance company was unable to pay c la ims of in jured
ath letes and f i led bankruptcy. Individual  f i led bankruptcy as
wel l .

• Individual  del ivered money to h is lawyer who deposited
i t into h is trust account and pa id parties the Individual
directed h im to pay.

• State Disc ipl inary Of f ice began an investigation but
never completed i t as the lawyer surrendered h is law
l icense and was disbarred af ter  pleading gui l ty to accessory
af ter  the fact to bankruptcy f raud. I f youʼre assigned to
invest igate th is si tuat ion, what ethica l  vio lat ions would you
ident i fy?
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Letʼs Play Family Feud!
Potential Violations of Model Rules are:

• Again, too many problems; I ʼm overwhelmed by the
volume!

• Preamble: Zealous Representat ion of Client.

• Model Rule 2.1. Advisor.

• Model Rule 1.7. Confl ict of Interest.

• Model Rule 4.1. Truthfulness in Statements to Others.

• Model Rule 8.4. Misconduct.

• Model Rule 1.15. Safekeeping Property; Trust Account
Rules.

• Whatʼs the problem; everyone deserves representat ion,
r ight?

Guiding Rules to Aid Discussion

• Preamble: Zealous Representat ion of  a  C l ient

Lawyer has “spec ia l responsibi l i ty ” for the “qua l ity o f just ice.” Must provide c l ient with an informed
understanding of r ights /obl iga tions and practica l implica tions,  “zea lously assert” the c l ient's posit ion,  and
seek a  result tha t is “advantageous to the c l ient” but a lso  “consistent with requirements of honest dea l ings
with others.”

See a lso  Model Rule 1 .3  D il igence,  Comment 1  ( lawyer must ac t “w ith zea l in advocacy”);  Model Rule
3 .1Merito rious C la ims & Contentions (must have “basis in law or fac t” tha t is “not fr ivo lous” to  bring o r
defend a  proceeding;  inc ludes “a  good fa ith a rgument for an extension,  modif ica t ion or reversa l o f ex ist ing
law”).

• Model  Rule  2.1 – Advisor

Must render “candid advice” and refer to  not only the law,  but a lso  “mora l,  economic ,  soc ia l and po lit ica l
fac tors” tha t a re “relevant to  the c l ient's situa tion.”

• Model  Rule  1.7 – Conf l i c t  of  Interest

A concurrent confl ic t o f interest when representa tion of one c l ient is “direc tly adverse” to  another c l ient.
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Guiding Rules to Aid Discussion

• Model Rule 4.1 – Truthfulness in Statements to Others

Shall not “knowingly” make a “false statement of material fact” or “fai l to
disclose a material fact when disclosure is necessary to avoid assisting a
criminal or fraudulent act by a client.”

• Model Rule 8.4 - Misconduct

Professional misconduct to engage in “conduct involving dishonesty, fraud,
deceit or misrepresentation,” or “conduct that is prejudicial to the
administration of justice,” or “knowingly assist a judge or judicial off icer in
conduct that is a violation of applicable rules of judicial conduct or other
law.”

Guiding Rules to Aid Discussion

• Trust Account Rules

A lawyer is a f iduciary of the trust account, and owes f iduciary
responsibil ities.

• Model Rule 1.15 Safekeeping Property

When receiving funds for a third person, lawyer shal l “promptly notify” that
third person and “promptly deliver . . . any funds” the third person is
ʻentitled to receive.”  Must render a full accounting upon request.

If two or more persons claim an interest in funds, the property mustbe kept
separate until dispute is resolved.
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TIME FOR ONE MORE?

Different scenario: lawyer operates a little
league baseball team. He collects teamʼs fees
from playersʼ parents and deposits them in trust
account. Lawyer pays league dues, insurance
cost, and tournament entry fees from the trust
account. Is this permissible?

MAYBE OKAY?

In Kansas, trust account rules say funds
belonging to a lawyer should NOT go into a trust
account but do permit funds belonging to a
“third person outright.”

This Photo by Unknown Author is licensed under CC BY-
SA

THANK YOU

Hon. Dale L. Somers

U.S. Bankruptcy Court,

District of Kansas
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